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IN THE 
SUPREME COURT 
OF THE 
STATE OF UTAH 
FILLMORE PRODUCTS INC. 
a Utah corporation, 
-VE 
Plaintiff 
f 
and Appellant, ) 
WESTERN STATES PAVING INC, 
a Utah corporation, and 
UNITED STATES FIDELITY AND 
GUARANTY COMPANY, 
Defendants and 
? ) 
Respondents. ) 
Case No. 14500 
BRIEF OF RESPONDENTS 
NATURE OF CASE 
This is an action wherein Plaintiff and Appellant, an 
unlicensed contractor, brought action on a sub-contract agreement 
against Defendants and Respondents. 
DISPOSITION IN LOWER COURT 
The Seventh District Court for Emery County, Utah dismissed 
the First and Second Causes of Action of Appellant's Complaint due 
to the fact that the same was founded on a contract and the Plaintif 
was an unlicensed contractor. 
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RELIEF SOUGHT ON APPEAL 
Respondents seek affirmance of the Judgment of the Lower Court. 
STATEMENT OF FACTS 
Appellant filed suit as a sub-contractor against Defendant 
WESTERN STATES PAVING INC. as original contractor and UNITED STATES 
FIDELITY AND GUARANTY COMPANY as surety to collect upon a contractua] 
agreement entered into by and between WESTERN STATES PAVING INC. 
and Appellant. The Complaint contained three causes of action, 
the first two founded upon contract, and the third founded upon 
the rental of equipment. The Appellant, at the time of entry into 
of the contract and at the time of its alleged performance of the 
same, was an unlicensed contractor under the laws of the State of 
Utah. The contract dealt with the construction of certain 
improvements for and in behalf of Ferron City, Emery County, State 
of Utah. 
The Seventh District Court for Emery County dismissed the first 
two causes of action of Appellant's Complaint against Defendant 
because the said first two causes of action were based upon a 
contract and the Appellant was not licensed under the laws of the 
State of Utah. The Respondent UNITED STATES FIDELITY AND GUARANTY 
COMPANY, of course, was joined in the action due to the fact that 
it was WESTERN STATES PAVING INC.'s surety and executed a performance 
bond for and in behalf of WESTERN STATES PAVING INC. as required by • 
law. 
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ARGUMENT 
POINT I. 
THE LOWER COURT DID NOT ERR IN DISMISSING THE FIRST TWO CAUSES 
OF ACTION OF APPELLANT!S COMPLAINT DUE TO THE FACT THAT THE 
APPELLANT WAS NOT LICENSED AS A CONTRACTOR UNDER THE LAWS OF THE 
STATE OF UTAH, 
The Utah Supreme Court has taken a relatively strong position 
regarding unlicensed contractors and has required that a contractor, 
to collect on his contract, must both allege and prove that he was 
properly licensed under the laws of the State of Utah. Olsen v. 
Reese (1948) 114 Utah 411, 200 Pac 2nd 733. Mosley vs. Johnson 
(1969) 22 Utah 2nd 348; 453 Pac 2d 149. Piatt v. Locke (1961) 
11 Utah 2nd 273; 358 Pac 2nd 95. Eklund v. Elwell (1949) 116 
Utah 521; 211 Pac 2d 849. As Respondents understand the law, not 
only is an unlicensed contractor forbidden to collect on his contract 
but the failure to possess a contractor's license can be raised at 
any stage of the proceedings. In addition, the Utah Supreme Court 
has said that an unlicensed contractor cannot collect either on ei 
contract or on a theory of quantum meruit. 
The record is clear that Fillmore Products Inc. was not a 
licensed contractor under the laws of the State of Utah. It 
entered into a sub-contractual agreement wherein it agreed, as 
subcontractor under WESTERN STATES PAVING INC., to construct certain 
improvements for Ferron City, Utah. Under prevailing Utah law, the 
fact that Appellant was not licensed by the State of Utah would 
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prohibit it from collecting on its contract. 
Appellant, in its Brief, spends some time talking about a 
so-called "Single transaction rule". To the knowledge of 
Respondents, the Utah Supreme Court has never recognized such a 
rule and has been consistant in its holding that unlicensed 
contractors cannot collect. The Appellant, moreover, claims in 
its Brief that FILLMORE PRODUCTS INC. was organized for a purpose 
other than contracting, and in fact, was in the business of buying 
and selling alfalfa hay products. If such be the case, then this 
is exactly the type of situation that the rule of law prohibiting 
unlicensed contractors from collecting should be applicable to. 
People or organizations that are not qualified to contract should 
not be allowed to enter into construction contracts when they do 
not possess the necessary expertise to properly carry out such 
contracts. It therefore seems to the Respondents that the so-called 
"Single transaction rule" should not be applied in this case as 
this is exactly the type of situation that the law is attempting 
to forbid. 
Appellant claims that even if the Order of Dismissal should be 
allowed to stand against WESTERN STATES PAVING INC., that under the 
doctrine of Whipple v. Fuller (1956) 5 Utah 2nd 211; 299 Pac 2d 837, 
the action should still lie as against WESTERN STATES PAVING INC.'s ,'; 
surety, to-wit: UNITED STATES FIDELITY AND GUARNATY COMPANY. 
In this regard, the Court's attention is called to the following 
differences between the Whipple case and the case before the Court, 
to-wit: 
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A. The present action before the Court was brought under 
Title 14, Chapter 1, Utah Code Annotated, 1953 as amended while 
the Whipple action was brought under Title 14, Chapter 2, Utah 
Code Annotated 1953 as amended. 
B. The sub-contract in the Whipple case was licensed to 
some extent under Utah law, while Fillmore Products, the Appellant 
above named, had no license at all. 
C. The statute in the Whipple case specifically places 
liability on the landowner involved, while in this case it does 
not. 
In examining the Whipple case, it appears to Respondent that 
that part of the case that allegedly places liability on the surety 
constitutes dicta, as no bond or surety were actually present in 
the Whipple case. Frankly, the contention of Appellant that an 
action should lie against a surety, even though the contractor 
cannot proceed against the principal does not make sense. If such 
theory were allowed to stand it would in effect backdoor the 
principal due to the fact that the principal would be liable under 
its contractual arrangements with its surety to the surety. 
Respondents do not think that applying the Whipple v. Fuller case 
to the present situation would conform to the law in any respect 
whatsoever. 
CONCLUSION 
It is respectfully represented to the Court by Respondents 
that the decision of the Seventh District Court for Emery County, 
should be allowed to stand and the first two causes of action 
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of the Appellant's Complaint should be dismissed. The reason 
being, of course, is that the Appellant was not properly licensed 
as a contractor and therefore under prevailing law cannot collect 
on his contract. 
RESPECTFULLY SUBMITTED. 
PHILLIP L. FOREMASTER 
494 East Tabernacle Street 
P.O. Box 572 
St. George, Utah 84770 
Attorney for 
Defendants and Respondents 
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